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/// First thoughts after leaving
courthouse March 5, 2012

Here is a quick run down of all  that went on in Courtroom

402. Sorry for the late posting. DreamHost, our hosting

provider, had an outage a good portion of this afternoon.

Click

here

to listen

to a

recording of today’s hearing (35 min. 28 sec.).[1]

The day began with me approaching one of Facebook’s

attorneys, Jeffrey Norberg of Cooley Godward LLP, for a

statement but he declined to comment. I then ran into CNBC

reporter, Eamon Javers, who was there to cover the hearing

as well. Please see his story here and let him/me know

what you think.[2]

The proceedings began with Leader’s appellate attorney,

Daryl L. Joseffer of King & Spalding LLP, presenting first to

begin his fifteen minutes of argument. When he began, he

addressed three main points: “interrogatory #9,” “on

sale bar” and “clear and convincing evidence.”[3]

About six minutes in, he was asked by the panel to slow

down so the judges could get a clear grasp on his position.

Ultimately, there was a very engaging interchange between

Mr. Joseffer and members of the three judge panel.

After 15 minutes and 33 seconds, it was time for

Facebook’s appellate attorney, Thomas Hungar of Gibson,

Dunn & Crutcher LLP, to respond. From where I sat, it

appeared he had to do quite a bit of back peddling during

his allotted 15 minutes. At one point when he addressed the

source code Leader provided at the first trial, he

complained that the code Facebook received was not

“pristine.”[*] This prompted one judge to question, “What

does that mean, ‘pristine?’ Did it have a coffee stain on it?”

Mr. Hungar continued on to present different pieces of

product information and press releases that “implied” that

Leader was offering the software before the date in

question. This too was challenged by the judges as they

continued to ask for “clear and convincing evidence;” the

high standard needed to prove “on sale bar.” At 15 minutes

and 5 seconds, his time was up. My take from this is the

federal judges were not going to allow Facebook to gloss
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over any supposed “evidence.” Perhaps those tactics work

in a lower court, but clearly not the Federal District Court

of Appeals.

Per court procedure, Leader’s attorney, Mr. Joseffer was

then allowed the remainder of his 15 minutes (3 min. 33

seconds which accounted for the extensive Q&A by the

judges) to clarify the facts of Leader’s side of the case.

This all  makes me wonder if the proceedings did not to sit

well with Facebook’s counsel, who was heard saying to

fellow attorney, Jeffrey Norberg at the end of the hearing,

“I’m sorry.” To which Mr. Norberg responded, “Don’t

apologize.” Unless Mr. Hungar stepped on this foot, I don’t

know what else he would be “sorry” about.

Please view this quick video for more of my take of the

hearing. Much more to follow!

* NOTE: I used the word “precise” in this rustic l ittle cl ip.

The word is “pristine” as I cited above.

Footnotes:

[1] Leader Tech v. Facebook, Case No. 2011-1366. Hearing

of the United States Court of Appeals for the Federal

Circuit, Mar. 5, 2012. Sound Recording. Washington D.C.

Federal Circuit website. MP3. Accessed Mar. 6, 2012.

<http://www.cafc.uscourts.gov/oral-argument-

recordings/search/audio.html>.

[2] Eamon Javers. “Facebook Stole Our Invention: Tech

Company Founder.” CNBC, Mar. 5, 2012. Accessed Mar. 6,

2012. <http://www.cnbc.com/id/46631326>.

[3] NOTE: I have copies of prior cases that discuss the

legal requirements to prove “on sale bar,” “invalidity,”

“clear and convincing evidence” and “burden of proof”

which I wil l  post tomorrow.

Posted by Donna Kline on Monday, March 5, 2012, at 6:06 pm.
Filed under Investigation.

Follow any responses to this post with its comments RSS feed.
You can post a comment or trackback from your blog.

/// Facebook

ordered pharma

users to allow

comments, yet

will not return

phone calls now

/// First thoughts

after leaving

courthouse March

5, 2012

/// Judges Selected

/// San Francisco

CBS-TV KPIX

Coverage

/// NBC-TV4

(Columbus)

Interview with

Leader founder

Michael McKibben

/// How Facebook

tricked the jury –

YouTube

/// New friends?

/// Did Someone

Prod the Media?

/// Facebook: The

New ‘Too Big To

Fail?’

/// Big trouble

ahead for the

Facebook IPO?

PBR / YouTube

 

March 2012

M T W T F S S

« Feb   

 1 2 3 4

5 6 7 8 9 10 11

12 13 14 15 16 17 18

19 20 21 22 23 24 25

26 27 28 29 30 31  

RECENT

COMMENTS

Mark Grossman on

/// First thoughts

after leaving

Generated using PDF-ace.com

http://www.cafc.uscourts.gov/oral-argument-recordings/search/audio.html
http://www.cnbc.com/id/46631326
http://www.donnaklinenow.com/?author=1
http://www.donnaklinenow.com/?cat=1
http://www.donnaklinenow.com/?feed=rss2&p=2700
http://www.donnaklinenow.com/wp-trackback.php?p=2700
http://www.donnaklinenow.com/?p=2738
http://www.donnaklinenow.com/?p=2645
http://www.donnaklinenow.com/?p=2652
http://www.donnaklinenow.com/?p=2605
http://www.donnaklinenow.com/?p=2610
http://www.donnaklinenow.com/?p=2535
http://www.donnaklinenow.com/?p=2435
http://www.donnaklinenow.com/?p=2321
http://www.donnaklinenow.com/?p=2158
http://www.donnaklinenow.com/?m=201202
http://www.donnaklinenow.com/?m=20120301
http://www.donnaklinenow.com/?m=20120302
http://www.donnaklinenow.com/?m=20120305
http://www.donnaklinenow.com/?m=20120307
http://www.grossmalegal.com
http://pdf-ace.com


Name *

Email *

Website

Comment

« /// JUDGES SELECTED /// FACEBOOK ORDERED

PHARMA USERS TO

ALLOW COMMENTS, YET

WILL NOT RETURN

PHONE CALLS NOW »

{  1 }

Comments

1.  Mark Grossman | March 6, 2012 at
1:44 pm | Permalink
We appreciate your insightfulness and

fact-digging! Please keep us up to date

on future happenings in this case.

Great reporting!

Post a Comment
Your email is never published nor shared. Required fields

are marked *

Submit comment

courthouse March

5, 2012

bg761 on /// San

Francisco CBS-TV

KPIX Coverage

Steve Will iams on ///

Facebook: The

New ‘Too Big To

Fail?’

Donna Kline on ///

Facebook: The

New ‘Too Big To

Fail?’

Steve Will iams on ///

Facebook: The

New ‘Too Big To

Fail?’

winston smith on ///

Facebook: The

New ‘Too Big To

Fail?’

Steve Will iams on ///

Facebook: The

New ‘Too Big To

Fail?’

KCraine on ///

Facebook: The

New ‘Too Big To

Fail?’

Aok on ///

Facebook: The

New ‘Too Big To

Fail?’

Steve Will iams on ///

Facebook: The

New ‘Too Big To

Fail?’

Al on /// Facebook:

The New ‘Too Big

To Fail?’

Brooke Campbell on

/// Facebook: The

New ‘Too Big To

Fail?’

Donna Kline on ///

Facebook: The

New ‘Too Big To

Fail?’

Generated using PDF-ace.com

http://www.grossmalegal.com
http://www.donnaklinenow.com/?p=2645
http://www.donnaklinenow.com/?p=2738
http://www.donnaklinenow.com/?p=2700&cpage=1#comment-763
http://www.donnaklinenow.com/?p=2652&cpage=1#comment-760
http://www.donnaklinenow.com/?p=2321&cpage=1#comment-758
http://www.donnaklinenow.com/?p=2321&cpage=1#comment-757
http://www.donnaklinenow.com/?p=2321&cpage=1#comment-754
http://www.donnaklinenow.com/?p=2321&cpage=1#comment-753
http://www.donnaklinenow.com/?p=2321&cpage=1#comment-752
http://www.donnaklinenow.com/?p=2321&cpage=1#comment-751
http://www.donnaklinenow.com/?p=2321&cpage=1#comment-750
http://www.donnaklinenow.com/?p=2321&cpage=1#comment-748
http://www.donnaklinenow.com/?p=2321&cpage=1#comment-747
http://www.donnaklinenow.com/?p=2321&cpage=1#comment-746
http://www.donnaklinenow.com/?p=2321&cpage=1#comment-745
http://pdf-ace.com


Linda W on ///

Facebook: The

New ‘Too Big To

Fail?’

Steve Will iams on ///

Facebook: The

New ‘Too Big To

Fail?’

Aok on ///

Facebook: The

New ‘Too Big To

Fail?’

Mike Strall  on ///

Facebook: The

New ‘Too Big To

Fail?’

Steve Craddock on

/// Facebook: The

New ‘Too Big To

Fail?’

R Garcia on /// Big

trouble ahead for

the Facebook

IPO? PBR /

YouTube

JPM on /// Big

trouble ahead for

the Facebook

IPO? PBR /

YouTube

Donna Kline on ///

What happens on

March 5th, 2012?

Linda Wilson on ///

Big trouble ahead

for the Facebook

IPO? PBR /

YouTube

TJ Olish on /// Big

trouble ahead for

the Facebook

IPO? PBR /

YouTube

Joe Lipsius on More

on the same subject

KC-CA on /// Big

trouble ahead for

Facebook IPO?

Backgrounder

Generated using PDF-ace.com

http://www.donnaklinenow.com/?p=2321&cpage=1#comment-744
http://www.donnaklinenow.com/?p=2321&cpage=1#comment-743
http://www.donnaklinenow.com/?p=2321&cpage=1#comment-741
http://www.donnaklinenow.com/?p=2321&cpage=1#comment-740
http://www.donnaklinenow.com/?p=2321&cpage=1#comment-739
http://www.donnaklinenow.com/?p=2158&cpage=1#comment-738
http://www.donnaklinenow.com/?p=2158&cpage=1#comment-724
http://www.donnaklinenow.com/?p=2075&cpage=1#comment-723
http://www.donnaklinenow.com/?p=2158&cpage=1#comment-720
http://www.donnaklinenow.com/?p=2158&cpage=1#comment-718
http://www.69th-infantry-division.com
http://www.donnaklinenow.com/?p=1297&cpage=1#comment-715
http://www.donnaklinenow.com/?p=1930&cpage=1#comment-713
http://pdf-ace.com


JULES DEFELICES

on /// My take on the

MF Global debacle:

It could have been a

customer

Donna on More on

the same subject

Linda on More on

the same subject

admin on More on

the same subject

l inda on More on

the same subject

CATEGORIES

Current Positions

Economic Analysis

Investigation

SEARCH BLOG

Search Now

META

Log in

Entries RSS

Comments RSS

WordPress.org

© 2012 Donna Kline |  Thanks, WordPress |  Barthelme theme by Scott |  Standards Compliant XHTML

& CSS |  RSS Posts & Comments

Generated using PDF-ace.com

http://www.donnaklinenow.com/?p=1918&cpage=1#comment-708
http://www.donnaklinenow.com/?p=1297&cpage=1#comment-62
http://www.donnaklinenow.com/?p=1297&cpage=1#comment-61
http://www.donnaklinenow.com/?p=1297&cpage=1#comment-60
http://www.donnaklinenow.com/?p=1297&cpage=1#comment-59
http://www.donnaklinenow.com/?cat=3
http://www.donnaklinenow.com/?cat=5
http://www.donnaklinenow.com/?cat=1
http://www.donnaklinenow.com/wp-login.php
http://www.donnaklinenow.com/?feed=rss2
http://www.donnaklinenow.com/?feed=comments-rss2
http://wordpress.org/
http://wordpress.org/
http://www.plaintxt.org/themes/barthelme/
http://scottwallick.com/
http://validator.w3.org/check/referer
http://jigsaw.w3.org/css-validator/validator?profile=css2&warning=2&uri=http://www.donnaklinenow.com/wp-content/oneclick_themes/donnaklinenow.com/Barthelme/style.css
http://www.donnaklinenow.com/?feed=rss2
http://www.donnaklinenow.com/?feed=comments-rss2
http://pdf-ace.com

	/// Market Impact in an Evolving World
	/// First thoughts after leaving courthouse March 5, 2012
	LEADER V. FACEBOOK PRESS BACKGROUND
	MOBILE QR-CODE:
	RECENT POSTS
	RECENT COMMENTS
	{ 1 } Comments
	Post a Comment
	CATEGORIES
	SEARCH BLOG
	META



